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Fleeing Drivers and Use of Force: Gordon v. Bierenga

Description

Todaya??s case from the Sixth Circuit reviews a vehicle chase that ended in a suspecta??s death from
two gunshot wounds and a collision that occurred after he fled from an officer.

To understand todaya??s ruling, we need to talk about a 2017 case, Latits v. Phillips. In Latits, the court
held that in evaluating the reasonableness of deadly force in the context of a fleeing driver, the court
must determine: (1) whether anyone was in the cara??s immediate path at the time of the shooting; and
(2) examine the officera??s prior interactions with the driver that show potential for &??imminent danger
to other officers or members of the public in the aread?« if the driver is permitted to continue fleeing.

We will also discuss whether our officer was given qualified immunity. A police officer is entitled to
qualified immunity unless the plaintiff establishes: (1) a constitutional violation; and (2) that the right at
issue was clearly established when the incident occurred.

FACTS

Around 6:00 p.m. on April 10, 2018, Officer Keith Bierenga attempted to stop a BMW driven by Antonio
Gordon after Gordon almost collided with another vehicle. After failing to pull over for several blocks,
Gordon stopped his car behind several other vehicles at a red light. Officer Bierenga exited his police
cruiser, approached Gordona??s car, and began speaking to him through the partially open drivera??s-
side window. During the ten second conversation, Officer Bierenga perceived that Gordon was under
the influence of something. When the light turned green and the traffic ahead of him moved forward,
Gordon accelerated away from Officer Bierenga.

Officer Bierenga returned to his cruiser and followed Gordon as he made a sharp left turn in front of
oncoming traffic into a White Castle parking lot. Gordon drove against the designated flow of traffic for
the drive-thru window and went the wrong way around the parking lot. Officer Bierenga attempted to
follow, but lost Gordon.

Approximately fifteen minutes later, Officer Bierenga spotted a BMW in the line at the White Castle
drive-thru window that looked like Gordona??s. It was, in fact, Gordon at the drive-thru window paying
for his order. There was another vehicle parked in line approximately three feet behind Gordon. Officer
Bierenga pulled into the parking lot and positioned the back of his cruiser at a diagonal angle directly in
front of Gordon&a??s car, effectively blocking him in. Officer Bierenga exited his vehicle and walked
toward Gordona??s car with his firearm drawn. Gordon backed his car into the vehicle behind him and
then drove forward striking Officer Bierengaa??s cruiser, seemingly in an attempt to make a three-point
turn to get out of the drive-thru lane.

While standing to the side of Gordona??s car, Officer Bierenga repeatedly yelled at him to stop. As
Gordon continued to maneuver his car, Officer Bierenga walked closer to Gordona??s drivera??s-side
window. After Gordon pulled forward, heading away from the White Castle and toward an opening
behind Officer Bierenga&a??s cruiser, Officer Bierenga yelled, &4??Stop!a?e« and fired four shots at
Gordon through the drivera??s side of the car. Gordon continued out of the parking lot and drove a
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short distance before he collided head-on with another vehicle. Gordon was subsequently transported
to the hospital where he died.

Gordon suffered two gunshot wounds; one to his left arm and chest and another to his right arm.
Gordona??s toxicology report indicated that he had a blood alcohol concentration of .27 at the time of
his death.

Gordona??s Estate sued Officer Bierenga for excessive use of force under 42 U.S.C. A§ 1983. The
district court denied Officer Bierenga qualified immunity. The court held that Officer Bierengaa??s use
of deadly force violated Gordona??s Fourth Amendment right to be free from excessive force during his
vehicular flight, and that this right was clearly established in Latits v. Phillips. Officer Bierenga appealed.

SIXTH CIRCUIT COURT OPINION

In this case, the Sixth Circuit Court of Appeals held that the plaintiff failed to satisfy the second prong
regarding qualified immunity. A right is clearly established when it is sufficiently clear that every
reasonable officer would have understood that what he is doing violates that right. This analysis
depends on the specific facts of the case at hand and their similarity to case law in existence at the time
of the alleged violation.

The court held that here, like in Latits, the evidence allowed for an interpretation that Officer Bierenga
fired four shots at Gordon after Gordona??s car had passed the point where it could harm him, such
that Officer Bierenga had time to realize that there was no longer an immediate danger. However,
unlike Latits, which had a chase that occurred when the driver fled in the dead of night on a large,
effectively empty highway surrounded by non-populated areas, the circumstances of Gordona??s flight
were different.

First, Gordon fled from Officer Bierenga during rush hour in the middle of a major road in a populated
Detroit suburb, adjacent to residential neighborhoods and businesses. Second, Officer Bierenga saw
Gordon make a reckless left turn in the face of oncoming traffic near a busy intersection to escape from
him, causing oncoming cars to brake to avoid colliding with Gordon as he turned into the White Castle
parking lot. Third, several cars were parked in the parking lot and multiple patrons and employees were
inside the establishment. Finally, after Officer Bierenga blocked Gordon at the drive-thru window,
Gordon reversed into the occupied vehicle behind him before accelerating forward and hitting Officer
Bierengaa??s police vehicle.

The court concluded that, while Gordona??s contact with those vehicles occurred at a relatively low
speed, his conduct showed a willingness to strike both police and civilian vehicles to effectuate his
escape from police. Based on these facts, the court held that Gordona??s reckless driving posed a
materially higher risk of harm to the surrounding public than the reckless driving in Latits. Accordingly,
the court found that Latits did not &??clearly establisha?e that using lethal force in the specific scenario
Officer Bierenga confronted violated the Fourth Amendment.

TAKEAWAYS

Much like in use of force cases that dona??t involve a vehicle, we see here that the court weighs public
safety over Fourth Amendment Rights. If force is necessary to protect the public, especially if you have
tried to de-escalate the situation prior to using that force, you will be entitled to qualified immunity. Here
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our officer tried to tell the driver to stop prior to using his weapon, and he also tried to simply block him
in with his vehicle. Clearly this suspect was not going to stop.

Gordon v. Bierenga, 2021 U.S. App. LEXIS 36867 (6th Cir. Ml Dec. 14, 2021)
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