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In a recent case from the Seventh Circuit Court of Appeals, Pierner-Lytge v. Hobbs, the court

addressed the implications for law enforcement officers when confronted with a situation that involves

the open carry of firearms in public spaces, public safety, and the Second Amendment right to bear

arms.

Pierner-Lytge was arrested by officers for disorderly conduct in a public park. Upon her arrest, the on-

scene officers seized her rifle, bayonet, handgun, and duty belt, all of which were eventually returned to

her after no official charges were brought. Pierner-Lytge brought an action under 42 U.S.C. § 1983

against two officers involved, Montrell Hobbs and Fredrick Gladney, alleging that the arrest constituted

a violation of her First and Fourth Amendment rights. The district court found that the officers were

entitled to qualified immunity. Pierner-Lytge appealed to the Seventh Circuit, challenging the lower

court’s grant of qualified immunity concerning her Fourth Amendment claim that the arrest occurred

without probable cause.

Summary

Pierner-Lytge, a steadfast supporter of the Second Amendment from Wisconsin, has had past

encounters with law enforcement due to conflicts with neighbors and local community members over

her public display of firearms, demonstrating her advocacy for the right to bear arms. In April 2020,

Pierner left her home carrying a rifle with a spike bayonet, a black semi-automatic handgun, a duty belt

holding pepper spray, a baton, and two pairs of handcuffs. She visited a public park located near an

elementary school with a playground and a baseball field occupied by many local families and children

at that time. Police received at least three reports from fearful families in the area, complaining about

an armed woman near the field. Upon receiving the complaints, Deputy Hobbs approached Pierner in

the park and informed her of the complaints they had received. Pierner responded to the officer by

insisting that she was exercising her Second Amendment rights while playing on the Pokemon Go app.

She informed Hobbs that she possessed a concealed carry permit but indicated that she did not have

the license with her at the park. After Sergeant Gladney arrived at the scene, the two officers received

word from the local West Allis Police Department that Pierner had previously been the subject of

interactions with law enforcement where she resisted arrest and had threatened officers. In addition,

officers were notified that she had a history of six prior detentions for mental health reasons. After



considering the information, the officers arrested her for disorderly conduct and seized her

possessions. Following the District Attorney’s decision not to file charges against her, Pierner-Lytge

sued the officers for arresting her without probable cause, in violation of her Fourth Amendment Rights.

The district court found that the officers were entitled to qualified immunity. Pierner-Lytge appealed to

the Seventh Circuit, challenging the lower court’s grant of qualified immunity regarding her Fourth

Amendment claim that the arrest occurred without probable cause.

Analysis & Implications

The Seventh Circuit Court of Appeals considered the issue of whether it was clearly established law in

April 2020 that the arresting officer did not have sufficient probable cause to arrest Pierner-Lytge under

the Wisconsin Statute for disorderly conduct.

The court examined the standard for probable cause, stating that probable cause exists “when a

reasonable officer with all the knowledge of the on-scene officers would have believed that the suspect

committed an offense defined by state law.” The court recognized that this inquiry disregards an

officer’s subjective beliefs and requires consideration of the totality of the circumstances rather than

viewing each fact individually.

The court cited prior case law to recognize that Wis. Stat. § 947.01(1) covers “any type of conduct that

is disorderly” and that the issue here concerns the broad “catch-all” term included in the statute as

“otherwise disorderly conduct.”

The court did not ascertain whether the disorderly conduct statute warranted the arrest. Instead, the

Seventh Circuit resolved the case on narrower grounds, stating that even if probable cause did not

exist, Pierner-Lytge had failed to rebut the officers’ qualified immunity defense. To defeat a finding of

qualified immunity, Pierner-Lytge was required to demonstrate that it was clearly established at the

time of her arrest that probable cause to arrest her for disorderly conduct did not exist.

Nonetheless, the appellant did not present a legal principle or precedent identifying a Fourth

Amendment violation in comparable situations. Instead, she only provided an Advisory Memorandum

by the Wisconsin Attorney General. The court emphasized that such a memorandum does not qualify

as a definitive legal statement issued by the courts, and therefore, it cannot render a constitutional

violation as clearly established. Furthermore, the court reasoned that in reviewing the contents of the

memo, nothing within the text would prevent a reasonable officer from deeming Pierner’s conduct

“otherwise disorderly,” in other words, conduct that is comparable to the sort explicitly included within

the statute, and that has “a tendency to provoke a disturbance.”



In reaching their holding, the court considered the appellant’s actions of carrying a rifle and similar

items in a crowded public park, the numerous complaint calls received by the police from community

members, information about the appellant’s prior run-ins with the police, and the statute’s expansive

language.

The Seventh Circuit held that while a reasonable officer should have been aware that simply carrying a

firearm or knife in public does not equate to disorderly conduct, establishing the legality of Pierner-

Lytge’s actions requires more evidence. Further, if the officers misjudged the presence of probable

cause for the arrest, it was a reasonable decision in light of the Wisconsin disorderly conduct statute at

that time.

As a result, the district court did not err in granting Hobbs and Gladney qualified immunity with respect

to Pierner-Lytge’s Fourth Amendment claim.

Conclusion

The Pierner-Lytge v. Hobbs case offers important insights for law enforcement officers and

departments regarding the complexities surrounding the open carry of firearms, public safety, and

Second Amendment rights. The court concluded that the district court did not err in granting the officers

qualified immunity regarding the Fourth Amendment claim.

The Fourth Amendment issue in this case centered on whether the arresting officer had sufficient

probable cause to arrest Pierner-Lytge for disorderly conduct, and whether such a constitutional

violation was clearly established at the time of the arrest. For law enforcement officers and

departments, this case emphasizes the importance of understanding the standard for probable cause

and its implications for Fourth Amendment rights when responding to situations involving the open

carry of firearms.
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